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third party funding (1) When awarding costs ¢ at the end of the proceedings, an arbitral tribunal has to address two broad issues. First, it

Highlight Go to first instance must determine which party should pay costs ¥ (allocation of costs §). Second, where costs ¥ are allocated based on
CONTENTS the outcome of the case, the tribunal must determine which of the prevailing party’s costs ¥ are recoverable from the
Browse through losing party (type and amount of recoverable costs ¥). What is the relevance of third-party funding ¥ for assessing
contents in —l Contents v these issues? The following example shall serve to illustrate the key questions:
publication order i i With the help of a litigation funder, an impecunious claimant from the United States arbitrates against a German
Document information A respondent in London. The claimant had previously paid USD 100,000 for the funder’s case assessment. The funding
agreement provides that the funder will pay for the claimant’s counsel and in return will receive the costs ¥ so
Author advanced plus 30% of the amount awarded to the claimant if the case is won. If the case is lost, the funder receives

nothing. The funder does not assume liability for adverse costs ¥. By the end of the proceedings, the funder has paid

Jonas von Goeler (IAl profile) 4 %
USD 300,000 in legal fees to claimant’s counsel.

INFORMATION

Source, Citations, Pibilation The claimant prevails and is awarded !JSD 1 million in damages. The tribunal allocates arbitration co'sts ¥ and party

Jurisdiction . o cos§ ¥ to the rgsgondent. Can the clalmant recover legal fees at all, even though they f.lave been paid by the funder? If
o ! i Third-Party Funding in so, is recovery limited to the legal fees in the amount of USD 300,000 the funder has paid to counsel? Or can the

Bibliographical International Arbitration and its claimant perhaps even recover USD 600,000 - the legal fees advanced plus the 30% share payable to the funder? Does it

information Impact on Procedure make a difference whether the law at the seat of the arbitration (here: English law) allows for recovery of the share

payable to the funder? What if the funding agreement would be unlawful and void under English law? Finally, can the
claimant recover the USD 100,000 it had to pay to the funder in order to have its case assessed and approved for
funding?
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.. Assume that the respondent prevails and has incurred defence costs ¥ in the amount of USD 450,000. Can the third-
P 367 party funder be subject to a costs ¥ award rendered by aw the arbitral tribunal? What are the prospects of holding the
funder liable in state courts?
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